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 IN THE COURT OF OMBUDSMAN, ELECTRICITY PUNJAB,


                 66 KV GRID SUBSTATION, PLOT NO. A-2, INDL. AREA,


                  PHASE-I, SAS NAGAR ( MOHALI).
APPEAL No: 62 / 2016                             Date of order: 22.11.2016
M/S MEERA FOODS, 

VILLAGE GHALLU, TEHSIL FAZILKA,

C/O GAURI SHANKAR KHATRI 7 SONS,

NH-10,MALOUT ROAD,

ABOHAR  (PUNJAB)

              ……………..PETITIONER                            
Account No. Large Supply KK-1 / 04
Through:
Sh. R.S. Dhiman, Authorized Representative
VERSUS

 PUNJAB STATE POWER CORPORATION LIMITED.

                


                    ………..…. RESPONDENTS
Through


Er. Ramesh Kamboj,
Addl. Superintending Engineer

Operation Division,
P.S.P.C.L., Fazilka.


Petition no: 62 / 2016, registered on 26.09.2016, was out of turn heard on 07.11.2016 as per directions vide order dated 15.09.2016 of the Hon’ble High Court of Punjab and Haryana in CWP no: 16487 of 2014 ( O&M) to review the decision dated 21.07.2014 adjudicated by this Court in Appeal no: A-14 of 2014, which was filed by the Petitioner against order dated 20.03.2014 of the Grievances Redressal Forum (Forum) in   case   no: CG-19 of 2014 directing that the amount of Demand Surcharge against excess MDI recorded during 05 / 2010 to 06 / 2012 be re-calculated after  restricting the maximum recorded demand upto 164.740 KVA  and the demand surcharge charged for recorded MDI of more than 164.740 KVA, be refunded.  The Hon’ble Punjab & Haryana High Court remanded back the matter to decide afresh in accordance with law, after affording opportunity of hearing to both the parties and directed the parties to appear before Ombudsman on 07.11.2016 with liberty to address all the issues before the Ombudsman.
2.

Accordingly, in compliance of the orders of the Hon’ble High Court, the matter was heard / arguments, discussions and evidences on record were held on 07.11.2016 & 22.11.2016.
3.

Sh. R.S. Dhiman, authorised representative alongwith Sh. Surinder Kumar attended the court proceedings on behalf of the petitioner. Er. Ramesh Kamboj, Addl. Superintending Engineer / Operation Division PSPCL, Fazilka alongwith Er. Piara Ram, AEE, Sh. Vijay Kumar Bansal, Revenue   Accountant and Sh. Gurlal Singh, UDC, appeared on behalf of the respondent, Punjab State Power Corporation Limited (PSPCL).
4.

Presenting the case on behalf of the Petitioner, his Counsel Shri R.S. Dhiman, stated that the Ombudsman’s orders passed on 21.07.2014 in Appeal no: 14 of 2014 are uncalled for and by setting aside these orders, the Hon’ble High Court had directed to decide it in accordance with Law, which are:  

i) The meter was challenged by the Petitioner on 17.06.2010.  Supply Code - 2007 Regulation 21.4 (b) (i) provides for testing of the meter within a period of 7 days from the date of payment of challenge fee but in this case no testing has been done for a period of around two years.  As such, all surcharges levied upon the Petitioner after the date of challenge of the meter are illegal.

ii) ESIM Clause S1.8 of General Schedule of Tariff for LS consumers provides that in the event of MDI being defective and computed maximum demand more than the contract demand, no surcharge for demand consequent to this computation shall be levied provided the consumer’s connected load is verified immediately and found within sanctioned load.  Accordingly, the Respondents were required to check the connected load before levy of any charges whereas neither any load was checked nor any such load verification exercise had been made by the Respondents.  As such, even the first surcharge of Rs. 66,450/- levied on 05.05. 2010 was also illegal and is not chargeable from the Petitioner.

iii) Clause S1.9 of General Schedule of Tariff for LS consumers provides that no load surcharge shall be levied for the extra load connected by the consumer temporarily or otherwise thereby exceeding sanctioned connected load provided the sanctioned contract demand is not exceeded during the month meaning thereby that the consumers can install extra load but the Respondents can neither check nor charge any penalty for extra load provided the sanctioned contract demand is not exceeded.  Therefore, the Respondents are not within their jurisdiction to check the load and to levy penalty on account of excess load.

iv) The Senior Xen / MMTS during his inspection on 04.04.2012 have observed that the working of the meter was abnormal.  The Petitioner cannot be penalized on the basis of excess demand recorded by an abnormal meter.  

v) The Forum has pointed out a number of lapses on the part of the Respondents which shows that there is no fault of the Petitioner.  So the Petitioner cannot be penalized for the defaults committed by the Respondent’s Officers.

Concluding his arguments, he prayed to review the appeal as per directions of the Hon’ble High Court on above Law points.

5.

Er. Ramesh Kamboj, Addl. S.E. defending the case on behalf of the 
Respondents (PSPCL) argued that the Petitioner has never raised the above law points earlier in writing or verbal or through any rejoinder, as such he is not well prepared to reply and argue on these points.  He prayed to adjourn the case to some other date to provide an opportunity to study all points and reply accordingly.  The Respondent’s prayer was accepted and the case was adjourned to 22.11.2016 for further hearing.  
6.

Arguments were resumed on the next date of hearing on 22.11.2016 wherein Er. Ramesh Kamboj, ASE, argued that:-

i) The disputed meter recorded higher Maximum Demand on 05.05.2010 against which this meter was challenged by the Petitioner.  The meter was kept under observation after its challenge but higher demand was never recorded, thereafter for a period of 5-6 months which showed that the working of the meter was correct and the higher demand recorded due to actual use of Power.  It led to non replacement of the meter to get it checked from ME Lab.  The consumer has never objected to it and also deposited the demand surcharge without any protest.  However, the non-replacement of challenged meter is violation of mandatory provisions for which disciplinary action has already been processed against the delinquent officers / officials for not taking action as per Regulations.  However, this does not mean that the Petitioner is not liable to pay penalty for excess utilized demand as recorded by the Meter. 
ii) The Petitioner has referred only second para of Clause S1.8 of General Schedule of Tariff to misguide this Court and to take relief whereas complete Regulation is required to be considered.  Para first of the referred Clause clearly provides that demand surcharge in case of increase from the sanctioned demand is leviable @ Rs. 750/- per KVA.  In the present case, the maximum demand was increased and accordingly demand surcharge was levied on the consumer. Since the meter was found accurate in M.E. Lab, when got tested due to its challenge on 09.03.2012, hence, there was no need to check the load as per provisions of this clause.  Moreover, due to increase in Maximum Demand, his day-to-day consumption was also increased as per DDL print out, for which he has been charged energy charges which have been paid by him without any protest / challenge which shows his admission to the running of excess load during that period. Thus the disputed charges are correctly levied and are in accordance the Regulations.
iii) Clause S1.9 of the Schedule of General Tariff provides that no load surcharge shall be levied for the extra load connected by the consumer temporarily or otherwise thereby exceeding sanctioned connected load provided the sanctioned contract demand is not exceeded during the month.  In the present case, no load surcharge has been levied on the consumer but he has been charged for demand surcharge for the increase in Maximum Demand, as recorded by the meter during the concerned month. The Petitioner had quoted contradictory views as on one side he is claiming that his load has not been immediately checked and on the other side he is taking the shelter of Clause S1.9 that the Respondents are not within their jurisdiction to check the load and to levy penalty on account of excess load.  Infact, the referred clause S1.9 is not applicable in the present case and the Petitioner legally is not entitled to claim any relief under this Clause.

iv) This issue is already deliberated in detail in the decision dated 20.03.2014 of CGRF in case no: CG-19 of 2014 that pointing out of the abnormal functioning of the meter in MMTS report is after checking of the meter manually at site whereas there was no defect or abnormal behavior of the meter was found as per M.E. Lab report which is more authentic than the manual report and is acceptable in any circumstances.  Furthermore, the meter was checked in M.E. Lab., in the presence of the representative of the firm to his entire satisfaction, which has never been disputed by the Petitioner.  As such, the charges levied on the consumer are correct and in accordance with the applicable rules.
v) This issue is already suitably replied in issue i) above and repeated comments are not  required.  However, it is added that no relief can be given to the Petitioner for the faults committed by the officers / official of the Respondents whereas the delinquent officers / officials can be sued for their wrong doings and suitable disciplinary action is already under process against them.   
He prayed to dismiss the present appeal being devoid of merits.
7.

Reacting to the arguments made by the Respondents, Shri R.S. Dhiman attending the Court on behalf of the Petitioner, reiterated his arguments made by him on 07.11.2016 and stated that this is a case of jumping of the meter which cannot be detected in the M.E. Lab. The meter records excess reading on jumping and 
thereafter its behavior becomes normal.  The meter can jump time and again and can come back to normal behavior after jumping; the jumping has nothing to do with the accuracy of the meter, as after jumping, its accuracy always will be normal.  Moreover, the load was required to be checked immediately which has not been checked by the Respondents.  As such, they have no legal right to charge the surcharge.  
8.

I have gone through the order dated 15.9.2016 passed by Mr. Justice Rakesh Kumar Jain of Punjab & Haryana High Court in CWP no: 16487 of 2014 (O&M); the entire record was pursued minutely, the parties were heard at length after granting due opportunity of hearing and further all the points raised by both parties were considered objectivity in order to reach at the just and proper conclusions.  The operative part of the order dated 15.09.2016 in the above referred CWP is as under:-

“The grievance of the petitioner is that the Ombudsman, while passing the impugned order, has though recorded that however, to some extent I find merit in the argument of the petitioner that the Forum arbitrarily and without any valid grounds has fixed the limit of 164.740 KVA, yet the Ombudsman has passed the later part of the order, which is uncalled for as there was no appeal on behalf of the respondent in that regard.

Learned Counsel for the respondent could not defend the order passed by the Ombudsman so far as the later part of the order is concerned and thus it has been argued that the order of the Ombudsman may be set aside and the matter may be remanded back to him to decide afresh in accordance with Law.  Learned Counsel for the Petitioner has not shown any 
reservations in this regard and, therefore, the prayer is accepted.

Consequently, the order passed by the Ombudsman is set aside and the matter is remanded back to him to decide afresh in accordance with Law, after affording opportunity of hearing to both the parties.

The parties are directed to appear before the Ombudsman on 07.11.2016.  Needless to mention that the parties would be at liberty to address all the issues before the Ombudsman.”
The above operative part shows that my decision dated 21.07.2014 in Appeal no: 14 of 2014 has been set aside by the Hon’ble High Court mainly on arguments of the Petitioner that there was no appeal on behalf of the Respondents in that regard and Ld. Counsel for the Respondent could not defend the order properly.  Before, I discuss the law points raised by the Petitioner in the present appeal; I would like to record my detailed findings on the arguments of the Petitioner made by him in the Hon’ble High Court in the above referred CWP.  The Petitioner’s Counsel was asked to pinpoint the issues which, in his view, were decided in appeal no: 14 of 2014 but were not raised by the Respondents. The Petitioner’s sole objection was that the Respondents had nowhere prayed to restore ZDSC’s decision dated 26.12.2013 but even then ZDSC decision was maintained,  resulting  in   increase of  the penalty amount on the Petitioner, over & above the Forum’s order dated 20.03.2014.   Before, commenting on the issue, I would like to reproduce the prayer made by Respondents in Appeal no: 14 of 2014: 

“It is, requested that keeping in view all the above said reasons and circumstances, the instant appeal may kindly be dismissed in the interest of justice by way of setting aside even the orders of CGRF, Patiala.”
Appeal no: 14 of 2014 was filed in this Court by the Petitioner against the decision of CGRF in case no: CG 19 of 2014, filed in CGRF against decision dated 26.12.2013 of ZDSC, wherein a clear prayer is made by the Respondents to set aside the decision of CGRF (Forum).  When a decision of higher authority is set aside, the decision of lower authority, automatically becomes alive and applicable provided any new direction are not imparted in the decision setting aside that decision.  In this case too, after considering merits of the case, the decision dated 20.03.2014 of the CGRF was set aside and it was held that the Petitioner’s account may be overhauled in accordance with the decision dated 26.12.2013 of the ZDSC.  In such circumstances, the arguments made by the Petitioner in the Hon’ble High Court regarding deciding the case on the issues not prayed by the Respondents, seems to be uncalled for and made just to misguide the Hon’ble High Court to get relief on fabulous grounds and thus the argument is found as not-maintainable.
Now coming back to the other law / general points raised by the Petitioner, as per directions of Hon’ble High Court, on the basis of which, the present case is be decided afresh, the same are  discussed, one by one, as hereunder:-
i) Regarding testing of challenged meter as per Regulation 21.4 (b) (i) of Supply code-2007
I find merits in the arguments of the Petitioner that there was delay in replacement of energy meter after its working was challenged by the consumer on 17.06.2010 but simultaneously, I also find merits in the arguments of Respondents that after challenge of meter due to increase in maximum demand during 05 / 2010, the meter was kept under observation for its working which showed no fault and recorded correct demand for more than six months, due to which no necessity was felt to replace the challenged meter.  Moreover, the petitioner neither stressed to get the meter checked thereafter being satisfied with the  working of the meter  nor challenged the penalty of Rs. 66450/- levied on account of demand surcharge.   I also agree with the arguments of Respondents to some extent that the penalty for maximum recorded demand cannot be waived off on this pretext though the delay in replacement of meter is established for which disciplinary action has already been processed against the delinquent officers /officials.  
The Petitioner has failed to bring any Regulation on record which provides for waiver of penalty for delayed action.  I also could not find any justified cause to waive off the penalty only on this ground.  Therefore, the argument of the Petitioner to waive off the penalty is found as non-maintainable.
ii) No penalty can be levied under Clause S1.8 of General Schedule of Tariff for LS consumers.

Before commenting on this law point, I would prefer to reproduce the same for ready reference: 

“If the consumer in a month exceeds the contract demand, demand surcharge shall be charged at an additional rate of Rs. 750/- per KVA of excess demand irrespective of number of defaults.  This demand surcharge shall be without 
prejudice to the PSPCL’s right to take such other appropriate action as may be deemed necessary to restrain the consumer from exceeding his contract demand.

In the event of MDI being defective and computed maximum demand more than the contract demand, no surcharge for demand consequent to this computation shall be levied provided the consumer’s connected load is verified immediately and found within sanctioned load.”
In this connection, the Petitioner argued on the basis of later part of the above referred Clause that the Respondents were required to check his connected load as the maximum demand recorded was challenged by him so the Respondents cannot levy any surcharge till the connected load is not found beyond the sanctioned limit.  The Respondents argued that no defect in the meter was noticed when kept under observation for a period of more than six months after challenge of the meter and thereafter it was found O.K. in M.E. Lab when tested on the Test Bench, which is more accurate and authentic than the manual checking at site done  by MMTS which could not be relied upon over and above the M.E. Lab report.  It was also argued that the DDL print out taken by MMTS on 04.04.2012 clearly shows that the meter was O.K.  As per Load Survey Data, the meter recorded maximum demand over and above the sanctioned demand on disputed dates which is also evident from the cumulative values of KWH at 24.00 hrs.  Moreover, the Petitioner did not object to the energy consumption in the billing months when the maximum demand was more than the sanctioned demand.
As per above discussions, the arguments of the Respondents are held maintainable that the Demand Surcharge has been correctly levied for increase in Maximum Demand, as recorded by the meter, in accordance with first part of Clause S1.8 of General Schedule of Tariff for LS consumers and the arguments made by the Petitioner under the later part of the said Clause are held as non-maintainable.
iii) No Load can be checked under Clause S 1.9 of General Schedule of Tariff for LS consumers.
The Petitioner vehemently argued that the consumers can install extra load but the Respondents neither can check nor can charge any penalty for extra load.  Therefore, the respondents are not within their jurisdiction to check the load and to levy penalty on account of excess load.  On the other hand, the Respondents argued that this clause is not applicable in the present case as it deals with the levy of Load Surcharge leviable for excess connected load whereas this is a case of levy of Demand Surcharge for use of excess demand due to any reason as recorded by the meter during a billing month.  Moreover, the Petitioner’s views are contradictory as on the one side he is arguing that load was not checked as per Clause S 1.8 of General Schedule of Tariff, on the other hand he is arguing that the Respondents cannot check the load of LS consumers.   

I find merit in the arguments of the Respondents that the referred clause is not applicable in the case of the Petitioner as he has been charged Demand surcharge for exceeding his sanctioned Contract Demand and not sanctioned Connected Load and accordingly the Petitioner’s arguments are held as not-maintainable.   
iv) The Petitioner cannot be charged on the basis of data recorded by defective meter.

v) The Petitioner cannot be penalized for the defaults committed by the Respondents. 
The Petitioner also argued two general issues that the Senior Xen / MMTS during his inspection on 04.04.2012 has observed that the working of the meter was abnormal therefore, the Petitioner cannot be charged any penalty on the basis excess demand recorded by an abnormal meter and secondly the Petitioner cannot be penalized for the defaults committed by the officers of the Respondents when the Forum has pointed out a number of lapses on the part of the Respondents which proves that there is no fault of the Petitioner. 

The detailed findings on the basis of Petitioner’s observations and reply of Respondents are recorded in the commentary against legal issue at sr. no: 1 above wherein these have been held in the favour of the Respondents and thus require no separate commentary.
9.

After recording my findings on the legal & as well as general issues raised by the Petitioner in the present, with a view to review my decision in Appeal no: 14 of 2014 as per directions of the Hon’ble High Court, I have again perused the DDL report dated 4.4.2012, placed on record, which shows that the daily cumulative value of Kwh at 24.00 Hrs, has also been increased with increase of demand.  On the intervening night of 13.02.2012  & 14.02.2012, when the demand was recorded as 230.1259 KVA on 13.2.2012 at 02.30 Hrs, the recorded consumption was 2335 Kwh which thereafter came down to 660 Kwh with the reduction of load / demand.  Similarly, demand was recorded as 229.3638 KVA at 07.30 Hrs on 02.04.2012 at which time the consumption recorded was 2457 Kwh (From 02-4-2012 at 24.00 Hrs to 3-4-2012 at 24.00 Hrs), showing increase in consumption from 1329 Kwh (1-4-2012 at 24.00 Hrs to 2-4-2012 at 24.00 Hrs).  Again, I am of the view that the Forum has not properly analyzed the demand vis-à-vis consumption of the petitioner on the affected dates and the increased Maximum Demand is only due to the reason of actual running of load at that time which stands proved from the DDL report dated 04.04.2012 and accordingly, the Demand Surcharge levied on the Petitioner for the excess demand recorded over and above the sanctioned demand is correct and justified. 
As a sequel of above discussions,  entire reports, facts & circumstances of the case, the decision dated  20.03.2014 of Forum in case no: CG-19 of 2014, is set aside and it is held that the Demand Charges over and above the sanctioned demand recorded during disputed months are recoverable from the Petitioner with applicable interest.  Accordingly, the respondents are directed that the amount excess / short, if any, may be recovered / refunded from / to the petitioner with interest under the relevant provisions of ESIM - 114.  


The petition is disposed off accordingly.








                       (MOHINDER SINGH)







                                  Ombudsman,


Place: S.A.S. Nagar (Mohali)               
             Electricity Punjab


Dated: 22.11.2016

                                   S.A.S. Nagar (Mohali)


